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Subpart D—Completion of Board
Review

DISMISSALS

§ 802.401 Dismissal by application of
party.

(a) At any time prior to the issuance
of a decision by the Board, the peti-
tioner may move that the appeal be
dismissed. If granted, such motion for
dismissal shall be granted with preju-
dice to the petitioner.

(b) At any time prior to the issuance
of a decision by the Board, any party
or representative may move that the
appeal be dismissed.

§ 802.402 Dismissal by abandonment.

(a) Upon motion by any party or rep-
resentative or upon the Board’s own
motion, an appeal may be dismissed
upon its abandonment by the party or
parties who filed the appeal. Within the
discretion of the Board, a party may be
deemed to have abandoned an appeal if
neither the party nor his representa-
tive participates significantly in the
review proceedings.

(b) An appeal may be dismissed on
the death of a party only if the record
affirmatively shows that there is no
person who wishes to continue the ac-
tion and whose rights may be preju-
diced by dismissal.

DECISION OF THE BOARD

§ 802.403 Issuance of decisions; serv-
ice.

(a) The Board shall issue written de-
cisions as expeditiously as possible
after the completion of review pro-
ceedings before the Board. The trans-
mittal of the decision of the Board
shall indicate the availability of judi-
cial review of the decision under sec-
tion 21(c) of the LHWCA when appro-
priate.

(b) The original of the decision shall
be filed with the Clerk of the Board. A
copy of the Board’s decision shall be
sent by certified mail or otherwise pre-
sented to all parties to the appeal and
the Director. The record on appeal, to-
gether with a transcript of any oral
proceedings, any briefs or other papers
filed with the Board, and a copy of the

decision shall be returned to the appro-
priate deputy commissioner for filing.

(c) Proof of service of Board decisions
shall be certified by the Clerk of the
Board or by another employee in the
office of the Clerk of the Board who is
authorized to certify proof of service.

§ 802.404 Scope and content of Board
decisions.

(a) In its decision the Board shall af-
firm, modify, vacate or reverse the de-
cision or order appealed from, and may
remand the case for action or pro-
ceedings consistent with the decision
of the Board. The consent of the par-
ties shall not be a prerequisite to a re-
mand ordered by the Board.

(b) In appropriate cases, such as
where the issues raised on appeal have
been thoroughly discussed and disposed
of in prior cases by the Board or the
courts, or where the findings of fact
and conclusions of law are both correct
and adequately discussed, the Board in
its discretion may issue a brief, sum-
mary decision in writing, disposing of
the appeal.

(c) In cases which cannot be disposed
of as in paragraph (b) of this section, a
full, written decision discussing the
issues and applicable law shall be
issued.

§ 802.405 Remand.
(a) By the Board. Where a case is re-

manded, such additional proceedings
shall be initiated and such other action
shall be taken as is directed by the
Board.

(b) By a court. Where a case has been
remanded by a court, the Board may
proceed in accordance with the court’s
mandate to issue a decision or it may
in turn remand the case to an adminis-
trative law judge or deputy commis-
sioner with instructions to take such
action as is ordered by the court and
any additional necessary action.

§ 802.406 Finality of Board decisions.
A decision rendered by the Board

pursuant to this subpart shall become
final 60 days after the issuance of such
decision unless a written petition for
review praying that the order be modi-
fied or set aside, pursuant to section
21(c) of the LHWCA, is filed in the ap-
propriate U.S. court of appeals prior to
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the expiration of the 60-day period
herein described, or unless a timely re-
quest for reconsideration by the Board
has been filed as provided in § 802.407. If
a timely request for reconsideration
has been filed, the 60-day period for fil-
ing such petition for review will run
from the issuance of the Board’s deci-
sion on reconsideration.

RECONSIDERATION

§ 802.407 Reconsideration of Board de-
cisions.

(a) Any party-in-interest may, within
30 days from the filing of a decision or
non-interlocutory order by a panel or
the Board pursuant to § 802.403(b), re-
quest reconsideration of such decision
by those members who rendered the de-
cision. The panel of members who
heard and decided the appeal will rule
on the motion for reconsideration. If
any member of the original panel is un-
available, the Chariman shall des-
ignate a new panel member.

(b) Except as provided in § 801.301(d),
a party may, within 30 days from the
filing of a decision or non-interlocu-
tory order by a panel of the Board pur-
suant to § 802.403(b), suggest the appro-
priateness of reconsideration by the
permanent members sitting en banc.
Such suggestion, however, must ac-
company a motion for reconsideration
directed to the panel which rendered
the decision. The suggestion for recon-
sideration en banc must be clearly
marked as such.

(c) Except as provided in § 801.301(d),
even where no party has suggested re-
consideration en banc, any permanent
member may petition the permanent
Board for reconsideration en banc of a
panel decision.

(d) Reconsideration en banc shall be
granted upon the affirmative vote of
the majority of permanent members of
the Board. A panel decision shall stand
unless vacated or modified by the con-

curring vote of at least three perma-
nent members.

§ 802.408 Notice of request for recon-
sideration.

(a) In the event that a party requests
reconsideration of a decision or order,
he or she shall do so in writing, in the
form of a motion, stating the sup-
porting rationale for the request, and
include any material pertinent to the
request.

(b) The request shall be sent by mail,
or otherwise presented, to the Clerk of
the Board. Copies shall be served on all
other parties.

§ 802.409 Grant or denial of request.
All requests for reconsideration shall

be reviewed by the Board and shall be
granted or denied in the discretion of
the Board.

JUDICIAL REVIEW

§ 802.410 Judicial review of Board de-
cisions.

(a) Within 60 days after a decision by
the Board has been filed pursuant to
§ 802.403(b), any party adversely af-
fected or aggrieved by such decision
may file a petition for review with the
appropriate U.S. Court of Appeals pur-
suant to section 21(c) of the LHWCA.

(b) The Director, OWCP, as designee
of the Secretary of Labor responsible
for the administration and enforce-
ment of the statutes listed in § 802.101,
shall be deemed to be the proper party
on behalf of the Secretary of Labor in
all review proceedings conducted pur-
suant to section 21(c) of the LHWCA.

§ 802.411 Certification of record for ju-
dicial review.

The record of a case including the
record of proceedings before the Board
shall be transmitted to the appropriate
court pursuant to the rules of such
court.

VerDate 11<MAY>2000 11:25 May 15, 2000 Jkt 190060 PO 00000 Frm 01006 Fmt 8010 Sfmt 8010 Y:\SGML\190060T.XXX pfrm02 PsN: 190060T


		Superintendent of Documents
	2015-01-05T16:02:00-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




